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Abstract golden colour of Lindt & Sprüngli’s chocolate bunny enjoys
trademark protection after all

Germany - FPS Fritze Wicke Seelig Partnerschaftsgesellschaft von Rechtsanwälten mbB

The Federal Supreme Court has found that the golden colour of Lindt’s Easter chocolate bunny enjoys trademark protection
The golden colour had acquired a reputation as a trademark for chocolate bunnies within the meaning of Paragraph 4 No 2 of the
Trademark Act
Based on a consumer survey, the degree of association of the golden shade with Lindt is 70% - which clearly exceeds the required
threshold of 50%

The Federal Supreme Court has overturned the appeal decision of the High Court of Munich and ruled that the golden colour of Lindt & Sprüngli’s
Easter chocolate bunny does enjoy protection as a colour mark, even without a trademark registration (Case I ZR 139/20, 29 July 2021).

Background

Plaintiff Lindt (Switzerland) has been enforcing its rights in the so-called ‘Lindt golden bunny’ for many years through various proceedings in an
attempt to keep competing products with a similar colour/design off the market.

In the present case, Lindt had sued Con�serie Heilemann, which also offered a golden chocolate bunny with a ribbon. This time, it based its claim
only on the golden colour and not on the other features of the Lindt bunny, such as its shape, the red ribbon with the small bell or even the word
‘Lindt’, which is also visible on the product. Lindt asserted that its chocolate bunny had been offered in Germany wrapped in golden foil since
1952, and in the current shade of gold since 1994. Lindt has sold more than 500 million golden bunnies in Germany over the past 30 years,
making the Lindt golden bunny the best-selling chocolate Easter bunny in the country. Its market share in Germany was over 40% in 2017, and a
consumer survey showed that 70% of the respondents attributed the golden colour used for the foil to the Lindt golden bunny.

After the District Court upheld the complaint, the High Court of Munich dismissed the action, concluding that Lindt did not own a mark acquired
through use pursuant to Paragraph 4 No 2 of the Trademark Act. The Lindt golden bunny had not acquired a reputation for chocolate bunnies; it
did not owe its fame to its colour alone, because the shape also played an essential role. The survey submitted by Lindt proved only that the
combination of the shape and colour enjoyed a high degree of awareness, but not the colour alone. The defendant also argued that gold is one of
the colours of Easter and is very unique, so that competitors would not have many alternative options.

Federal Supreme Court decision

The Federal Supreme Court disagreed and granted Lindt’s appeal, overturning the decision of the High Court of Munich and referring the case
back to it for a new hearing and decision.

The Federal Supreme Court found that Lindt had proven that the golden shade of its chocolate bunny had acquired a reputation as a trademark
for chocolate bunnies for the relevant public within the meaning of Paragraph 4 No 2 of the Trademark Act. Based on the consumer survey, the
degree of association with Lindt of the golden shade used for the foil of the Lindt golden bunny is 70% - thus clearly exceeding the required
threshold of 50%. The acquisition of reputation does not require that the colour be a "house colour" for all or several products of the company.
The other design elements, such as the red collar or the seating position of the bunny, did not contradict the conclusion that the golden shade
was an indication of origin. The decisive factor was that the target public sees the use of this golden shade for chocolate bunnies an indication of
origin, even if it is used together with other design elements.

As the case has been reverted back to the appellate court, the latter will now have to examine whether Heilemann actually infringed Lindt’s mark
for the golden shade of the Lindt golden bunny by causing a likelihood of confusion or otherwise taking unfair advantage of Lindt’s potentially
well-known mark by offering chocolate bunnies wrapped in gold-coloured foil.

Comment

The decision shows that some cases will be decided on a very narrow margin and that it can be worth going through all the instances. After the
District Court granted the complaint for the most part, the High Court overturned that decision, which has now been overruled once more.

It is di�cult to obtain protection for a colour trademark, in particular based on use only. However, the case shows that, with a good consumer
survey and high levels of notoriety (beyond 50%), it is not impossible. This decision will serve as a precedent for future cases and may have a
strong deterring effect for all competitors using gold as a colour for Easter chocolate bunnies. Lindt will probably not stop here, but pursue its
rights against potentially even more bunnies using golden elements; therefore, competitors using this colour should examine their designs
carefully and potentially adjust them by using not only a different shade of gold, but also other additional design elements in order to reduce the
risk of con�ict.
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The �nal outcome of the case will provide more insight and criteria for assessing the likelihood of confusion when such additional elements are
involved. The story thus continues.
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